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THE COMPTROLLER OENEMNAL
OF YHE UNITED 4TATHES
w

ABHINGTON, D.C. 270848

D2CIGION

MATTER OF: McAlistar & McQuinn Construction Co., Ina,

DIGEBT:

Yatilure to acknowledge amendment which required
contractor to install track system for panel
partiicions within 10 days after notice to proceed,
balance of coniract to be performsd within original
performance period, may not be vaived under ASPR

§ 2-405(1v)(B) as a minor informality. Bid was’
nuvnresponsive since bidder who failed to acknowledge
smenduant was oubjoct to less demanding require-
ments than thoue bidders who acknowledged ameudment.
Such monresponsiveness may nor be cured aftear bid
opening by bidder’s agreement to be bound by terns
of the amendmant., Fowever, since contiact has been
substantially performed no meaningful veiief can be granted.

By mailgram-of August 23, and letter of AuﬁusL‘24 1976,
McAlister & McQuinn Lonstruction Co., Inc. (Mcllister}, ,:otested

"the award of a cont:lct to another firm under invitation

for bils UAAHO3-76~B-0105, issued by the Unitel States Army Missile
{‘ommau.i, Redstone Arsenal, Alabama.

The above 1nv1tution for the installation of panel partitions
in Buildins 111 at Ledstone Arsenal was issued on July 23, 1976,
to 13 proapective bidderas. Four bidders submitted bids 1n response
to the irxvitation., Dixie Acoustical Contractors, Inc. (Dixie),

was ‘he low bfddor with a bid of $8,864, while McAlister was
-ccond lew wdth a bid of $10,868. The law bidder, Dixie, failed to
acknowledge und return amendment 0001 which had been mailed to the
pronpective,biddern on July 30, 1976. This smedment added the
follouing ldaguage to the statement of work in the specifications:

“Cantrnctor will. 1n-t¢11 thc Joor track

within 10 days &ft/ - notice to proceed

in or-er to coordinate with alteration

worl by others. Panels can be installed
- later.™
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The contracting officer wa, of the view that Dixie'c failure to
acknowledge the amendsent had no sffect on price, quantity or delivery,
but only on internal schedulirg and, as such, it could be vaived as a
minor informality pursusarit to Armed Sarvices Procurement Regulation
(ASPR) § 2-405(iv)(B) (1975 ed.), which provides .'or waiver whare:

"the amendment clearly would have no affect
or serely a trivial or negligible effect on
price, quality, quantity, delivery, or

the ralative standing of bidders # & & "

Dixie was allowed to cure the deficiency and ontract DAAHQ3-76-C-
0174 was awarded to it on August 13, 1976. .

McAlister contends that amendment G001 had a -.jorftffoc: va
price and delivery and, thu-. Dixie's failure to acknrwledge the
arandment was not a minor 1n£oruality which could bBe waived under
the cited ASPR provision. The protester states that according to

ts panel partition supplier, the track system would have to be
fabricated at the supplier's shop at an increased cost in order to
comply with amendment 0001. The protesier estimates that the '
additional roat resulting from having to, manufacturs tha track system
locally will a~ount to $604. Alio, the protaater states that ir order
to cover the possibility nf late delivery, it was necessary to

include a provision in its bid for liquidated damages amounting t¢,
$1,660 (3166 per dey for 10 days). Tta protester Yurther states

that the total of thesa two amounts (32,z54) is more than the
differeace between ite bid and tne amouvut of Dixie's tid.

Therefore, we 1gree that the amendment was saterial since
it had a substantial effect on price. -Johnson's. Auto Parts,
B-1,4035, September 22, 1975, 75-2 CPD 166, and cuases cifed
therein. Bidders who acknowledged nnandutnt 0001 were otiigated
to fustall the track system within the 10-day periocd, while
Dixie, who failed to acknowledge the'azmendment, was not obligated
to do s0. We are of the view that Dixie'r failure to acknowledge
the amandment rendered its bid nonresponsive. Such nonresponsive-
ness may not be cured after bid op.. .ii; by the bidder's agreement
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to be bound by the terms of the saendment, 3-173416, Septembar 13,
1971. Thus, tha contraciing off.~er should not have woived this

fatlure.

~ 8ince it is our belisf that Dixie's faflure to acknowledge
the amendmeut rendered its bid nonresponsive, we see no necessity
to address the issues of whether the smendment would cause an
addicional deley in performance, or vhether the bidders vere given
sufficient time in which to consider and acknowledge the smendment.

!6; the ~bove reasons, McAlister's protest is sustained. Howaver,
dua to the fact that the contract has been substantially performed
we are ungbla to grant any meaningful relief.
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